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One of the most controversial areas 
of tax law has been the question of 
when a taxpayer can properly take a 
deduction for expenses connected 
with the business use of a personal 
residence. This issue has been and is 
still one of continuing consideration by 
the courts. The purpose of this article 
is to examine the legislative and 
judicial history in this misunderstood 
area, and then to suggest how college 
professors can structure the home of­
fice environment in order to qualify for 
the deduction. A significant piece of 
legislation influenced this issue in 
1976.
Pre-1976 Legislative and 
Judicial History
All personal expenses are ruled not 
deductible under Code Section 262. 
Prior to 1976, an exception for ex­
penses associated with a residence 
used in a taxpayer’s trade or business 
or used in the production of income 
was provided by Sections 162 and 
212. Three categories emerged as try­
ing to deduct home office expenses: 
(1) self-employed individuals, (2) 
employees, and (3) investors.1
In 1962, the IRS set standards for 
the deductibility of home office 
expenses.2 The taxpayer had to 
regularly use space in his home for an 
office as a condition of employment. 
The deduction was limited to a prora­
tion of the residential expenses based 
on the ratio of space used to total 
residential space. If there was dual use 
of the office space, the deduction was 
further limited by the ratio of the time 
used as an office to the time available 
for all use. In Gino, the Ninth Circuit 
used the double limitation formula as 
provided by the Service.3
In 1964, the IRS ruled that expenses 
of a home office are deductible by 
teachers where there is no space pro­
vided at the educational institution. 
The courts made use of the “ap­
propriate and helpful” test. In Newi, a 
deduction was allowed even though 
there was no employer requirement for 
the employee to provide his own 
office.5 In Bodzin, the Tax Court al­
lowed a deduction under the “appro­
priate and helpful” rule. However, the 
Fourth Circuit reversed the decision of 
the Tax Court holding that the ex­
penses were non-deductible personal 
expenses as a factual matter, and it 
was unnecessary to decide if the 
maintenance of the office was ap­
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business.6 The court further suggested 
that the employee would have to show 
that the office of the employer is 
unavailable for use or unsuitable for 
use when the home office is used. The 
“appropriate and helpful” test was 
used in Anderson to determine the 
deductibility of expenses to maintain 
an office in the home of an investor.7 
A deduction was allowed for a portion 
of the expenses attributable to a fami­
ly room where the taxpayer conducted 
investment activities which consisted 
of keeping records of his rented prop­
erties, preparing his income tax re­
turns, and writing letters to brokers.
A deduction was allowed in Denison 
where a woman teacher was required 
by the high school principal to leave 
school by 4:30 every day because it 
was necessary for her safety.8 In 
another interesting case, an IRS agent 
was denied a deduction where he 
worked 15 or 20 hours a week at home 
because his IRS office was available 
at all times.9
PROVISIONS OF SECTION 
280A
Because of the conflict found in 
numerous court decisions, Congress 
found the need to set some definite 
rules as to the deductibility of ex­
penses attributable to the maintenance 
of an office in the taxpayer’s personal 
residence. The “appropriate and 
helpful” rule was determined as being 
too subjective in nature. The Senate 
Finance Committee believed that use 
of the above rule would result in 
treating nondeductible personal ex­
penses as ordinary and necessary 
business expenses, even though they 
do not result in additional or incremen­
tal costs incurred in carrying on the 
trade or business.10 The Committee 
cited as an example that a university 
professor, who is provided an office by 
the university, could use his den for the 
purpose of grading papers, preparing 
examinations, or preparing lecture 
notes, and allocate a portion of other-
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The “exclusive use” 
requirement supersedes 
time allocations.
wise nondeductible expenses as a 
deduction, even though only minor 
incremental expenses would be 
incurred.
The resulting legislation from this 
concern by Congress was the creation 
of Code Section 280A.11 This section 
deals with disallowance of certain ex­
penses in connection with the 
business use of a home, as well as 
rental of vacation homes. As is the 
case with many code sections, the 
general rule is that no deduction is 
allowed with respect to the use of a 
dwelling which is used as a residence. 
However, Section 280A(c) (1) makes 
an exception for certain business use. 
It provides that expenses are deducti­
ble to the extent that they are allocable 
to a portion of the dwelling unit which 
is “exclusively used’’ on a “regular 
basis’’:
(A) as the taxpayer’s principal place of 
business,
(B) as a place of business which is used 
by patients, clients, or customers in 
meeting or dealing with the tax­
payer in the normal course of his 
trade or business, or
(C) in the case of a separate structure 
which is not attached to the dwell­
ing unit, in connection with the tax­
payer’s trade or business.12
The above three exceptions for 
business use have to meet yet another 
requirement if the taxpayer is an 
employee trying to qualify for the 
deduction. The exclusive use of the 
residence must be for the convenience 
of the employer. Section 280A(c) (2) 
also provides for an exception for cer­
tain storage use of the residence. The 
space must be regularly used to store 
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inventory held in the trade or business 
of selling products, but only if the 
dwelling unit is the sole fixed location 
of such trade or business. The space 
used must also be separately iden­
tifiable and suitable.13
Under the rule in Section 280A(c) (1) 
(A) above, the IRS held that a taxpayer 
could have only one place of business. 
This position eliminated the opportuni­
ty for taxpayers to take a home office 
deduction in connection with a secon­
dary business. In one case the Tax 
Court found against the IRS on this 
point.14 The IRS subsequently issued 
a proposed regulation in which it clear­
ly retained the single-place of business 
approach. The IRS assumed it was 
right and the Tax Court was wrong, 
pending higher judicial review. When 
it appeared that Congress would take 
legislative action on the point, the IRS 
relented and announced that it would 
issue new regulations permitting the 
home office deduction in connection 
with a secondary business. However, 
under public pressure Congress soon 
amended Section 280A(c) (1) (A) to 
read “as the principal place of 
business for any trade or business of 
the taxpayer,” (emphasis added).15
It should be noted that in addition to 
the “exclusive use” and “regular 
basis” requirement, only one of the 
three exceptions need be satisfied in 
order to qualify for the deduction. 
Under the storage use provision, the 
exclusive use test does not have to be 
met. “Exclusive use” means that a 
specific part of the residence must be 
used solely for the purpose of carrying 
on a trade or business. The use of part 
of the residence for both personal and 
business use does not meet the ex­
clusive use test. This test antiquates 
the time allocation formula previously 
used. Exclusive use is a question of 
fact and there is no longer any partial 
allocations based on time. “Regular 
basis” means that no incidental, inter­
mittent, or occasional trade or busi­
ness use of an exclusive area is 
deductible, even if it is used for no 
other purpose.16
POST-1976 CASE LAW
Principal Place of Business
The principal place of business rule 
deals with two issues—the definition of 
a trade or business and the site of the 
business.17 As to the former issue, the 
taxpayer’s activities must constitute a 
trade or business. As in other areas of 
taxation, the definition of a trade or 
business may be a controversial issue. 
For example, authors can generally 
prove that writing is a trade or 
business.18 In Curphey, a physician 
met this requirement where he had an 
office in the home for renting six real 
estate units.19 As was true before 
1976, passive investing does not con­
stitute a trade or business.20
With regard to the latter issue, a new 
doctrine of tax law has evolved from 
the courts which is known as the “focal 
point” test. In Bale, the taxpayer 
operated a hot dog stand and prepared 
food in the kitchen of the residence. An 
office was also maintained to keep 
records pertaining to the business. The 
Tax Court, in denying the deduction, 
said that the principal place of bus­
iness is the “focal point” where the 
income in generated.21 This interpreta­
tion of the Code will often frustrate the 
deduction for college professors. In 
Chauls, both taxpayers were music 
teachers who used one part of their 
home as a music room and another 
part as an office. The deduction was 
denied on two counts. First, the rooms 
were not exclusively used. Second, 
and more important here, the home of­
fice was not the focal point of their in­
come activities, even though more 
hours were spent at home in class 
preparation than at school.22
Similar results have occurred in 
other cases involving college 
professors.23 In Moskovit, a deduction 
was denied when the focal point doc­
trine was invoked.24 The taxpayer, an 
English professor, claimed his primary 
job was “thinking and rethinking,” and 
it could best be done at his home of­
fice. Again, the best place for lesson 
preparation is not the governing 
criterion. It has also been held by the 
Tax Court that a high school coach’s 
principal place of business is the 
school facility, not his home office.25
Meeting Place Exception
An important decision was recently 
issued by the Ninth Circuit Court in 
Green v. Commissioner.26 The meeting 
place requirement was not met where 
the taxpayer used an office at home 
exclusively for an average of two hours 
a day for telephone conversations. The 
deduction was not allowed because 
there was no face-to-face encounter 
between the taxpayer and the clients.
The Circuit Court referred to Proposed 
Regulation 1.280A-2(c) where the 
language reads “meet or deal with.” 
The court found that using the 
telephone is not “dealing with” 
customers or clients. It should be 
noted that the court will not accept 
students as qualifying as customers or 
clients.27 Nor will calling parents 
qualify as meeting with clients.28
Separate Structure Exception
The exception for use of a separate 
structure is an issue of much less 
magnitude. The Proposed Regulations 
state that the separate structure must 
be “appurtenant to, but not attached 
to, the dwelling unit.”29 It must also be 
both exclusively used and on a regular 
basis, as in the first two exceptions. 
Since the principal place of business 
exception is independent of this rule 
the focal point test should not be ap­
plied to separate structures. If profes­
sors cannot qualify as having a home 
office under either of the first two rules, 
the separate structure rule may save 
the deduction.
Exclusive Use Requirement
Exclusive use means there is no use 
of the home office at any time during 
the taxable year other than for 
business purposes.30 Any personal 
use will taint the exception.31 In 
Weightman, even though the deduc­
tion was denied on other grounds, the 
Tax Court did not take issue with the 
exclusive use requirement where a 
professor used a portion of his 
bedroom for a home office.32 He had 
a desk, chair, two filing cabinets, and 
three bookcases in the office area. In 
fact, the Tax Court has even allowed 
a deduction for more than one room. 
In Greenway, a professor/author was 
allowed a deduction for three rooms 
where each room housed a different 
project.33
Regular Basis Requirement
The Proposed Regulations advise 
that the determination of whether a 
taxpayer has used the home office on 
a regular basis “must be made in light 
of all the facts and circumstances.”34 
In Borom, a state district court judge 
used his office during his judgeship to 
store law office furniture and records. 
He also used the office occasionally for 
managing farm properties. The Tax 
Court denied the deduction since his 
current business was that of being a 
judge, and there was no regular use for 
farm managing.35
Convenience of the 
Employer Requirement
The Proposed Regulations and the 
legislative history shed little light on the 
convenience of the employer require­
ment. This requirement will be a signifi­
cant obstacle for professors who are 
employees of a university and do not 
have a secondary business. An impor­
tant point to remember is that the of­
fice maintained at home must be for 
the convenience of the employer—not 
just a matter of convenience to the tax­
payer. The office must be a business 
necessity or a condition of employ­
ment.36 The Regulations under Sec­
tion 119 state that the question is one 
of fact and is determined by all of the 
facts and circumstances in each 
case.37
THE TAX PLAN
After reviewing the legislative and 
judicial history, some insight can be 
gained into fact patterns that result in 
satisfying the statute. Listed below are 
some observations and suggestions 
for structuring the home office in such 
a way as to qualify for the deduction. 
Some professors may find that by mak­
ing relatively minor changes in the 
home office environment, they can 
satisfy the statute. Others may find that 
it is impossible to create a home office 
without substantial changes in their job 
per se. The suggestions are categor­
ized by each requirement of Section 
280A.
Principal Place of Business
• You must make certain you operate 
as a trade or business. Investors 
must do more than read financial 
magazines or clip coupons to be in 
business of making investments. 
Investments in securities must be 
manipulated to produce the best 
possible yield. Mere passive invest­
ment is not a trade or business.
• Make your office the focal point of 
the business where possible. If the 
university does not provide you with 
an office, consider meeting with 
students or teaching in your home 
office on a regular basis. This may 
be appropriate for upper-division 
classes. These activities may shift 
the focal point of the business from 
the university to your home office.
• Employees claiming a secondary 
business must show a separate 
earnings stream. Professors should 
consider consulting, performing 
The office maintained at home 
must be for the convenience 
of the employer—not the 
taxpayer.
book reviews, and text writing. Per­
form this work only at the home 
office.
• Performing research at home on a 
fee basis will constitute a secondary 
business—but, unpaid research for 
which you receive released time 
may not qualify.
• List your home address on all 
business documents—contracts, 
W-2 forms of employees, etc.
• Open a business checking account 
in the name of your business if you 
have a secondary business.
• List your telephone number in the 
telephone directory under a 
business name.
Meeting Place for Patients, 
Clients, or Customers
• If you cannot meet the principal 
place of business (focal point) rule, 
consider making your home office 
available to clients to discuss 
business. Check city zoning restric­
tions which may pertain to such 
activities.
• Install a telephone in the office area 
if not already available. Remember, 
meeting with students will not 
qualify as meeting with customers 
under this exception. Nor will 
grading papers and calling parents 
qualify as meeting with clients.
Separate Structure
• If you have a guest house or other 
outbuilding, you can still satisfy the 
statute even though you do not meet 
the focal point or meeting place 
rules. A detached garage or other 
suitable building may be made into 
an office. The office must not have 
a common wall with the residence.
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• A breezeway connection should 
pass the separate structure test.
• Remember, the structure must still 
be used exclusively and on a regular 
basis.
Exclusive Use
• Choose a room or space for your 
home office which is reasonable in 
size (10-15% of the total area of the 
residence). A large portion of the 
dwelling unit claimed as a home of­
fice will probably be closely 
scrutinized by the IRS.
• You may use more than one room 
for an office if each room meets the 
exclusive use requirement. 
However, you should exercise cau­
tion and common sense with this 
idea.
• The office area can be a portion of 
a room. Even though a partition is 
not necessary, try to establish some 
physical line of demarcation sepa­
rating office space from personal 
space.
• Furnish your office with typical office 
furniture and appointments. Furni­
ture may include chairs, a desk, fil­
ing cabinets, book shelves, and 
some office equipment such as a 
calculator, typewriter, etc.
• Keep furniture and articles of a per­
sonal nature out of the office area.
• Avoid placing personal books such 
as novels in the office area.
• Be safe—prohibit children from 
playing in the office. An IRS agent 
or IRS attorney could try to make 
this aspect a relevant point. Family 
use is absolutely prohibited under 
this rule.
Regular Basis
• Under the principal place of 
business rule, make a special effort 
to conduct business in your home 
office on a continuing basis. If 
business is slow, at least catch-up 
on your paper work or make some 
business telephone calls.
• Under the meeting place rule, try to 
arrange business affairs where 
customers or clients are calling or 
meeting regularly. Occasional use 
will collapse the statute and deny 
the deduction.
Convenience of the Employer
• Draft an employment agreement, 
approved and signed by your 
employer, that requires you to main­
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tain an office at home as a condition 
of your employment.
• Under this rule, the university must 
not provide you with an office or you 





Items to Include in the 
Deduction
Allowable home office costs include 
depreciation (if the home is owned), 
rent (if the home is rented), mortgage 
interest, property taxes, insurance 
premiums, utilities, telephone, and 
other general home expenses such as 
the cost of cleaning, painting the out­
side of the house, general repairs (e.g., 
minor roof repairs), and pest control. 
These costs must be prorated for the 
amount of business use. Proposed 
Regulation 1.280A-2(i) (3) allows the 
proration to be based on the number 
of rooms in the home (if of equal size) 
or floor space. Other costs are deduc­
tible in full. Examples include the costs 
of a telephone (where there is a 
separate line for the office), painting 
the office space only, business decora­
tion, and depreciation on equipment 
and furnishings.38 Equipment includes 
calculators, typewriters and similar 
items. Furnishings include decks, 
chairs, carpeting, and drapes. Lawn 
care expenses cannot be included.
Some expenses are deductible even 
if the home office deduction is 
disallowed. These costs include the 
business use of a telephone, supplies, 
and depreciation on equipment. Mort­
gage interest and property taxes are 
deductible otherwise as itemized 
deductions on Schedule A of Form 
1040. However, the portion of these 
costs prorated to the home office can­
not be deducted again on Schedule A.
Amount of the Deduction
Home office expenses cannot ex­
ceed gross income generated from the 
use of the home office. Gross income 
in this context means gross income 
from the business activity reduced by 
expenditures otherwise deductible but 
not allocable to the office itself, such 
as salaries paid and supplies. This has 
the effect of not allowing the home 
office expenses to the extent there is 
a loss. Furthermore, the expenses 
must be deducted from gross income 
in the following order:
(1) Mortgage interest and taxes
(2) Other expenses such as insur­
ance and utilities
(3) Depreciation39
If at any point in deducting the ex­
penses above a loss occurs, the re­
maining costs are not deductible. In 
other words, the home office deduction 
cannot produce a loss. From a plan­
ning standpoint, you may want to 
receive income payments in advance 
in order to offset a possible loss dur­
ing the tax year.
Substantiation of 
the Expenses
You must keep good records in con­
nection with your home office ex­
penses. Maintain depreciation records 
on assets being depreciated. Keep all 
cancelled checks and receipts pertain­
ing to home office purchases and ex­
penses. Records which support your 
tax return should be kept for at least 
three years. Records which are 
evidence of your basis in property 
should be kept indefinitely. Even 
though the Tax Court may estimate 
your expenses under the Cohan 
Rule40, the court’s estimate may be on 
the conservative side. To be safe, keep 
your own record of expenses as they 
are incurred. In a recent case, home 
office expenses of a teacher were 
disallowed because the substantiation 
provided was hearsay evidence of an 
ex-spouse. Hearsay evidence is not 
admissible as evidence in court.41
Location of the Expenses 
Deducted on the Return
Employees deduct home office ex­
penses on Schedule A of Form 1040 
under “Miscellaneous Deductions.” 
Attach an itemized schedule showing 
the home office expenses and any pro- 
rations between personal and 
business use of the residence.
Professors who have a secondary 
business are self-employed in that 
business and use Schedule C of Form 
1040. The deductions are listed in 
“Part II” of Schedule C. You must also 
check a box on the form indicating you 
are deducting home office expenses. 
Schedule C expenses are deductible 
even if you cannot itemize deductions 
on Schedule A.
Other Tax Consequences
Gain on the sale or exchange of a 
residence can be deferred under Sec­
tion 1034 if certain rules are met. The 
part of the gain that is allocable to a 
home office is not subject to this 
rollover provision if the requirements 
of Section 280A(c) (1) are met in the 
year of the sale.42 It would appear from 
this rule that if you anticipate selling 
your home, you may discontinue use 
of your home office in the year of the 
sale and defer the gain on the sale 
under Section 1034.
Another eventual tax effect will oc­
cur when depreciation is taken as a 
part of the home office deduction. 
Depreciation deducted reduces the 
basis of the property, thereby increas­
ing future gain or reducing future loss 
on the sale of the property. There must 
be an allocation of the cost, selling 
price, depreciation, and selling ex­
penses to each portion of the prop­
erty-personal and business—as if 
there were two separate transac­
tions.43 Personal and business gains 
are taxable. While personal losses are 
not deductible, business losses are 
deductible subject to Section 1231 
limitations. As long as the residence is 
not sold, this disadvantage of the 
home office deduction does not 
materialize. Even if you do subse­
quently sell your home, deducting 
home office expenses has the effect of 
shifting ordinary income into capital 
gain income, which is taxed at a lower 
rate.
The new rules amending Section 
280A in 1981 are retroactive for tax 
years beginning after December 31, 
1975.44 However, the rules apply to tax 
years for which the making of a refund 
is not barred by law. Generally, this 
time period is three years from the due 
date of the tax return. Thus, taxpayers 
have until April 15, 1983, to file an 
amended return, Form 1040X, for a re­
fund of the tax paid for year 1979. Tax­
payers who under the prior law could 
not meet the principal place of busi­
ness rule, may satisfy the rule under 
the amended statute and file an 
amended return taking the home office 
deduction.
CONCLUSION
Before 1982, many college pro­
fessors were unable to deduct ex­
penses for a home office because they 
could not meet the principal place of 
business rule provided in Section 
280A. Only one principal place of 
business was allowed at that time. 
Even professors who had a secondary 
business could not qualify. The univer­
sity was the principal place of business 
because most of their income was 
derived from that source.
With the 1982 amendment to the 
statute, the principal place of business 
rule is not quite so troublesome. Pro­
fessors can engage in some type of 
sideline activity and still satisfy the 
code. This rule is ideal for college pro­
fessors who are CPAs, authors, or con­
sultants. However, those with no 
sideline will find it more difficult to 
qualify. The home office must be the 
focal point of their income-producing 
activities. For the professor who is an 
employee, this focal point is almost 
always at the university. Moreover, the 
home office must be for the conve­
nience of the employer as well as 
being exclusively used on a regular 
basis.
The meeting place and separate 
structure rules are available for those 
not able to meet the rules above. 
Meeting with students at the home of­
fice may help shift the focal point from 
the university to the home office for the 
previous rule, but students will not be 
considered customers or clients for the 
meeting place rule.
The exception provided for by using 
a separate structure is not an option 
for many taxpayers. This option is ob­
viously not one that can be obtained 
by minor adjustments to the taxpayer’s 
home. Therefore, use of this rule re­
quires significant and timely planning 
unless a separate structure already 
exists.
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Even though some issues still re­
main, the see-saw battle between the 
IRS and Congress has left us with a 
body of tax law relatively favorable to 
the taxpayer. It is the responsibility of 
tax practitioners and taxpayers 
themselves to take full advantage of 
the home office provisions.
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